Farm Management

Real law — it’s not ‘Matlock’

nels without coming across a legal

show. When a TV show is made about
what you do, it’s only natural to critique
it for everything that’s inaccurate.

Here are a few of my favorite exam-
ples of how things do not happen in the
real world of litigation.

I T’S hard to flip through the TV chan-

The last-minute, secret witness
The TV show “Matlock” often incorpo-
rated the tactic of the surprise, last-
minute witness. The trial would be going
badly for Matlock, but at the last minute,
he would rush a surprise witness into
the courtroom to save the day. I often
wonder how many cases I could have
won if only I could have brought in my
secret undercover feed salesman at the
last second to present the elusive bill of
sale. However, secret witnesses don’t
work in the real world.

Prior to any trial, both sides must
disclose the witnesses they will use, and
the opposing party has the ability to
depose (interview) any witness under
oath prior to trial to discover what the
witness will testify to. If the witness is
not disclosed prior to trial, he or she
cannot testify at trial.

Our legal system is designed to pre-
vent surprises so the matter is decided
on facts that are out in the open for the
judge and jury to see. Last-minute wit-
nesses, surprise evidence and other
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clever strategies dreamed up by TV
show writers would lead to a higher
chance of unfair or unjust results.

The Brady defense

There’s an episode of “The Brady Bunch”
where Carol Brady rear-ends a person,
and he sues her for fake injuries to his
neck. Mike Brady saves the day when
during the trial he throws a briefcase on
the floor and causes the bad guy to turn
his head quickly, showing he has no in-
juries. The judge dismisses the case and
the Brady Bunch celebrates as they head
toward their next misadventure. While I
would love to actually try the Brady de-
fense at trial someday, things just don’t
work this way in the real world.

This episode was really about proving
damages. That is, the injured party must
prove he was actually injured and the
extent of the injury. It is often harder
for the plaintiff to prove damages than
it is to prove that the other party was
responsible. Here, Carol Brady was at
fault for the accident, but that doesn’t
mean she must pay whatever the bad
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guys ask for. The injured party must
show they have been damaged and the
extent of the damage. Lawsuits are often
dismissed because the injured party
cannot prove they have in fact been in-
jured or the extent of their injuries.

To use an agricultural example, Sam
the Butcher fills in a depression on his
land that causes an unreasonable in-
crease of water to run onto the Bradys’
land. The increase of water causes the
Bradys’ pond to have an algae problem,
and wildlife seem less attracted to the
pond. The damage is mostly aesthetic,
and the Bradys are not able to put a
dollar value on loss of wildlife. Their
lawsuit against Sam for $10,000 must be
dropped because they cannot prove the
problem has cost them $10,000. Always
be sure damages can be proved before
initiating a lawsuit.

Fees, please!
Noticeably absent from lawyer shows
are discussions about fees. These TV
shows often seem to involve a down-
trodden person being treated unfairly
by big business or the government.
Attorneys in a big downtown firm in
their $10,000 suits gladly accept the
case from the person who obviously has
little or no money. This is definitely not
the real world.

Practicing law is like any other busi-
ness; you must get paid for your services

or you won’t be in business. Even simple
country lawyers like me and Matlock
must get paid for our work.

To this end, a lawyer will almost
always ask for a substantial retainer
before agreeing to represent a new
client in litigation. Too many attorneys
have seen their bills go unpaid after an
unfavorable outcome or after discov-
ering the client does not have the ability
to pay the bill. Paying legal bills tends to
be rather low on most people’s priority
list. Depending on the complexity of the
litigation, a lawyer may ask for anywhere
from $1,000 to $10,000 or more to even
begin a lawsuit. When the retainer runs
out, the lawyer will require the retainer
to be refreshed before proceeding with
more work.

Also, legal fees almost never get paid
by the other party even if the other party
loses. Whether it be right or wrong, our
legal system requires each party to pay
for his own legal fees even if they pre-
vail. Unfortunately, this prevents many
people from getting their day in court
because they cannot afford to pay an at-
torney to represent them.

Robert Moore is an attorney
with Wright Law Co. LPA

614-791-9112
rmoore@uright-law.net
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“MIntroducing the 2010 Honda Big Red™ a side-by-side workhorse-built-the Honda way. With industry-leading safety features like
3-point Emergency Locking Retractor seathelts. Separate brake lines that keep your brakes working even if aline gets severed.
And a wide stance for a stable ride. Come check out Big Red for yourself-during-Big:Red Demo Days.Visit bigred.honda.com.

ON PUBLIC ROADS, OR WITH MORE THAN ONE PASSENGER. BIG RED IS ONLY FOR DRIVERS 16 YEARS AND-OLDER. DRIVER AND PASSENGER MUST BE TALL ENOUGH FOR
SEAT BELT TO FIT PROPERLY AND TO BRACE THEMSELVES WITH BOTH FEET FIRMLY ON THE FLOOR. PASSENGER MUST BE ABLE TO GRASP THE HAND HOLD WITH THE
SEAT BELT ON AND BOTH FEET ON THE FLOOR. RESPECT THE ENVIRONMENT WHEN DRIVING. Big Red™ is a trademark of Honda Motor Co., Ltd. ©2009 American Honda Motor Co., Inc.




