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Today’s farms are more susceptible to liability claims than ever before. This liability
exposure comes in many different forms such as moving large machinery over roadways,
inviting customers and vendors onto the business property, and environmental issues.
While liability exposure cannot be eliminated, it can be managed. Liability limiting
entities, such as corporations and limited liability companies (LLCs) can be valuabie
tools in managing liability. This fact sheet will address the liability protection attributes
of these entities and designing a comprehensive business plan for liability protection.

Corporatiens and LLC’s

A corporation provides liability protection to its shareholders in a nearly identical manner
as LLCs provide liability protection to it members. For simplicity of discussion, only
LLCs will be referred to hereafter. However, throughout this fact sheet, a corporation
can be substituted for an LLC and shareholders can be substituted for LLC members
interchangeably.

What is Limited Liability?

An LLC provides limited liability for its members (owners). The concept of limited
liability means that a person is not liable for the actions of a business just by being a
member or owner of that business. Conversely, having full liability, such as being a
partner in a general partnership, does mean that the partner has full liability for the
actions of the partnership merely by being a partner. Consider the following examples:

Example 1. Partner 1 and Partner 2 decide to combine their farming operations into a
general partnership called Ohio Farms Partnership. While Partner 1 is driving to the local
implement dealer to pick up a part for the partnership’s tractor, he negligently runs a stop
sign and collides with another vehicle. The driver of the vehicle 1s seriously injured and
is awarded $1 million by a court for injuries resulting from the accident. (Assume the §1
million in damages is above and beyond the liability insurance the Partnership or Partner
1 may have) Who is liable and for how much?

Because Partner 1 was acting on behalf of the partnership at the time of the accident, all
of the assets in the partnership are at risk. Any and all of the partnership assets may be
liquidated to pay the damages.

Partner 1 is personally liable. The person who causes the accident is always liable,
regardless of the business structure. Here, Partner 1 caused the accident and he is
therefore liable. All of his assets, including personal residences, bank accounts, and
investments can be liquidated in order to pay the damages.




Partner 2 is personally liable. Becaunse Partner 1 was acting on behalf of the partnership
at the time of the accident, Partner 2 is fully liable for his actions. Therefore, the
damaged party could go after Partner 2 for the damages. All of Partner 2’s assets,
including all personal assets are at risk of being liquidated to pay the injured party. Even
though Partner 2 did not cause the accident, he is still liable for the actions of Partner 1.

The partners are also subject to a concept known as joint and several liability. This
allows for the injured party to receive the entire damages from both or either of the
partners. For example, if their were no assets in the partnership, the damaged party could
collect all $1 million from either Partner 1 or Partner 2. This means that the injured party
could potentially collect all $1 million from only Partner 2. This is often referred to as
going after the “deep pockets”.

Assume the above scenario is changed to where Partner 1 was driving to the grocery store
on his own time and was not acting on behalf of the company. Driver would still be able
to collect damages from Partner 1°s personal assets. However, neither the Partnership or
Partner 2 would be liable in this situation since Partner 1 was driving for a personal
reason and not a business reason.

The above example shows the risk of organizing the farm business as a partnership.
When one partner acts on behalf of the partnership, all other partners are completely and
fully liable for his actions.

Example 2. In this scenario, the farm business is organized as a LLC, Ohio Farms LLC,
with Member 1 and Member 2 as the owners. Using the same scenario as Example 1,
Member 1 is involved in a vehicle accident.

Just like Example 1, the LLC and Member 1 are fully liable for the damages to Driver.
The LLC is liable because Member 1 was acting on its behalf and Member 1 is liable
because he caused the accident.

The difference between the examples is the liability exposure of Member 2. All of
Member 2’s ownership interest in the LLC is subject to the damages. Therefore, Member
2 could potentially lose all his ownership interest in the LLC. However, his liability
stops there. Member 2’s personal assets are not at risk. The damaged driver cannot go
after Member 2 personally for any of the damages. This is the concept of limited
liability. Member 2, as a member of an LLC, has limited liability for the acts of his
fellow members. Member 2 is not liable for Member 1’s action simply by being a fellow
member of the LLC. In effect, the LLC shields Member 2’s personal assets from the
actions of Member 1.

Employees and Agents
Generally, an employer is responsible for the actions of an employee while that employee

is performing his work related duties. Therefore, if an employee triggers some type of
liability event, the employer will often be liable as well. Since many Ohio farms have






